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(2) The sale of franchises subject to 
the Commission’s Rule entitled ‘‘Dis-
closure Requirements and Prohibitions 
Concerning Franchising and Business 
Opportunity Ventures,’’ (‘‘Franchise 
Rule’’) 16 CFR Part 436, provided, how-
ever, that this exemption does not 
apply to the requirements of 
§ § 310.4(a)(1), (a)(7), (b), and (c); 

(3) Telephone calls in which the sale 
of goods or services or charitable solic-
itation is not completed, and payment 
or authorization of payment is not re-
quired, until after a face-to-face sales 
or donation presentation by the seller 
or charitable organization, provided, 
however, that this exemption does not 
apply to the requirements of 
§ § 310.4(a)(1), (a)(7), (b), and (c); 

(4) Telephone calls initiated by a cus-
tomer or donor that are not the result 
of any solicitation by a seller, chari-
table organization, or telemarketer, 
provided, however, that this exemption 
does not apply to any instances of 
upselling included in such telephone 
calls; 

(5) Telephone calls initiated by a cus-
tomer or donor in response to an adver-
tisement through any medium, other 
than direct mail solicitation, provided, 
however, that this exemption does not 
apply to calls initiated by a customer 
or donor in response to an advertise-
ment relating to investment opportuni-
ties, business opportunities other than 
business arrangements covered by the 
Franchise Rule, or advertisements in-
volving goods or services described in 
§ § 310.3(a)(1)(vi) or 310.4(a)(2)-(4); or to 
any instances of upselling included in 
such telephone calls; 

(6) Telephone calls initiated by a cus-
tomer or donor in response to a direct 
mail solicitation, including solicita-
tions via the U.S. Postal Service, fac-
simile transmission, electronic mail, 
and other similar methods of delivery 
in which a solicitation is directed to 
specific address(es) or person(s), that 
clearly, conspicuously, and truthfully 
discloses all material information list-
ed in § 310.3(a)(1) of this Rule, for any 
goods or services offered in the direct 
mail solicitation, and that contains no 
material misrepresentation regarding 
any item contained in § 310.3(d) of this 
Rule for any requested charitable con-
tribution; provided, however, that this 

exemption does not apply to calls initi-
ated by a customer in response to a di-
rect mail solicitation relating to prize 
promotions, investment opportunities, 
business opportunities other than busi-
ness arrangements covered by the 
Franchise Rule, or goods or services de-
scribed in §§ 310.3(a)(1)(vi) or 310.4(a)(2)- 
(4); or to any instances of upselling in-
cluded in such telephone calls; and 

(7) Telephone calls between a tele-
marketer and any business, except 
calls to induce the retail sale of non-
durable office or cleaning supplies; pro-
vided, however, that § 310.4(b)(1)(iii)(B) 
and § 310.5 of this Rule shall not apply 
to sellers or telemarketers of non-
durable office or cleaning supplies. 

§ 310.7 Actions by states and private 
persons. 

(a) Any attorney general or other of-
ficer of a state authorized by the state 
to bring an action under the Tele-
marketing and Consumer Fraud and 
Abuse Prevention Act, and any private 
person who brings an action under that 
Act, shall serve written notice of its 
action on the Commission, if feasible, 
prior to its initiating an action under 
this Rule. The notice shall be sent to 
the Office of the Director, Bureau of 
Consumer Protection, Federal Trade 
Commission, Washington, D.C. 20580, 
and shall include a copy of the state’s 
or private person’s complaint and any 
other pleadings to be filed with the 
court. If prior notice is not feasible, 
the state or private person shall serve 
the Commission with the required no-
tice immediately upon instituting its 
action. 

(b) Nothing contained in this Section 
shall prohibit any attorney general or 
other authorized state official from 
proceeding in state court on the basis 
of an alleged violation of any civil or 
criminal statute of such state. 

§ 310.8 Fee for access to the National 
Do Not Call Registry. 

(a) It is a violation of this Rule for 
any seller to initiate, or cause any 
telemarketer to initiate, an outbound 
telephone call to any person whose 
telephone number is within a given 
area code unless such seller, either di-
rectly or through another person, first 
has paid the annual fee, required by 
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§ 310.8(c), for access to telephone num-
bers within that area code that are in-
cluded in the National Do Not Call 
Registry maintained by the Commis-
sion under § 310.4(b)(1)(iii)(B); provided, 
however, that such payment is not nec-
essary if the seller initiates, or causes 
a telemarketer to initiate, calls solely 
to persons pursuant to 
§§ 310.4(b)(1)(iii)(B)(i) or (ii), and the 
seller does not access the National Do 
Not Call Registry for any other pur-
pose. 

(b) It is a violation of this Rule for 
any telemarketer, on behalf of any sell-
er, to initiate an outbound telephone 
call to any person whose telephone 
number is within a given area code un-
less that seller, either directly or 
through another person, first has paid 
the annual fee, required by § 310.8(c), 
for access to the telephone numbers 
within that area code that are included 
in the National Do Not Call Registry; 
provided, however, that such payment 
is not necessary if the seller initiates, 
or causes a telemarketer to initiate, 
calls solely to persons pursuant to 
§§ 310.4(b)(1)(iii)(B)(i) or (ii), and the 
seller does not access the National Do 
Not Call Registry for any other pur-
pose. 

(c) The annual fee, which must be 
paid by any person prior to obtaining 
access to the National Do Not Call 
Registry, is $54 for each area code of 
data accessed, up to a maximum of 
$14,850; provided, however, that there 
shall be no charge to any person for ac-
cessing the first five area codes of data, 
and provided further, that there shall be 
no charge to any person engaging in or 
causing others to engage in outbound 
telephone calls to consumers and who 
is accessing area codes of data in the 
National Do Not Call Registry if the 
person is permitted to access, but is 
not required to access, the National Do 
Not Call Registry under this Rule, 47 
CFR 64.1200, or any other Federal regu-
lation or law. Any person accessing the 
National Do Not Call Registry may not 
participate in any arrangement to 
share the cost of accessing the reg-
istry, including any arrangement with 
any telemarketer or service provider to 
divide the costs to access the registry 
among various clients of that tele-
marketer or service provider. 

(d) Each person who pays, either di-
rectly or through another person, the 
annual fee set forth in § 310.8(c), each 
person excepted under § 310.8(c) from 
paying the annual fee, and each person 
excepted from paying an annual fee 
under § 310.4(b)(1)(iii)(B), will be pro-
vided a unique account number that 
will allow that person to access the 
registry data for the selected area 
codes at any time for the twelve month 
period beginning on the first day of the 
month in which the person paid the fee 
(‘‘the annual period’’). To obtain access 
to additional area codes of data during 
the first six months of the annual pe-
riod, each person required to pay the 
fee under § 310.8(c) must first pay $54 
for each additional area code of data 
not initially selected. To obtain access 
to additional area codes of data during 
the second six months of the annual pe-
riod, each person required to pay the 
fee under § 310.8(c) must first pay $27 
for each additional area code of data 
not initially selected. The payment of 
the additional fee will permit the per-
son to access the additional area codes 
of data for the remainder of the annual 
period. 

(e) Access to the National Do Not 
Call Registry is limited to tele-
marketers, sellers, others engaged in or 
causing others to engage in telephone 
calls to consumers, service providers 
acting on behalf of such persons, and 
any government agency that has law 
enforcement authority. Prior to access-
ing the National Do Not Call Registry, 
a person must provide the identifying 
information required by the operator of 
the registry to collect the fee, and 
must certify, under penalty of law, 
that the person is accessing the reg-
istry solely to comply with the provi-
sions of this Rule or to otherwise pre-
vent telephone calls to telephone num-
bers on the registry. If the person is ac-
cessing the registry on behalf of sell-
ers, that person also must identify 
each of the sellers on whose behalf it is 
accessing the registry, must provide 
each seller’s unique account number 
for access to the national registry, and 
must certify, under penalty of law, 
that the sellers will be using the infor-
mation gathered from the registry 
solely to comply with the provisions of 
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this Rule or otherwise to prevent tele-
phone calls to telephone numbers on 
the registry. 

[68 FR 45144, July 31, 2003, as amended at 69 
FR 45585, July 30, 2004; 70 FR 43280, July 27, 
2005; 71 FR 43054, July 31, 2006; 73 FR 43355, 
July 25, 2008] 

§ 310.9 Severability. 
The provisions of this Rule are sepa-

rate and severable from one another. If 
any provision is stayed or determined 
to be invalid, it is the Commission’s in-
tention that the remaining provisions 
shall continue in effect. 

PART 311—TEST PROCEDURES AND 
LABELING STANDARDS FOR RE-
CYCLED OIL 

Sec. 
311.1 Definitions. 
311.2 Stayed or invalid parts. 
311.3 Preemption. 
311.4 Testing. 
311.5 Labeling. 
311.6 Prohibited acts. 

AUTHORITY: 42 U.S.C. 6363(d). 

SOURCE: 60 FR 55421, Oct. 31, 1995, unless 
otherwise noted. 

§ 311.1 Definitions. 
As used in this part: 
(a) Manufacturer means any person 

who re-refines or otherwise processes 
used oil to remove physical or chem-
ical impurities acquired through use or 
who blends such re-refined or otherwise 
processed used oil with new oil or addi-
tives. 

(b) New oil means any synthetic oil or 
oil that has been refined from crude oil 
and which has not been used and may 
or may not contain additives. Such 
term does not include used oil or recy-
cled oil. 

(c) Processed used oil means re-refined 
or otherwise processed used oil or blend 
of oil, consisting of such re-refined or 
otherwise processed used oil and new 
oil or additives. 

(d) Recycled oil means processed used 
oil that the manufacturer has deter-
mined, pursuant to section 311.4 of this 
part, is substantially equivalent to new 
oil for use as engine oil. 

(e) Used oil means any synthetic oil 
or oil that has been refined from crude 
oil, which has been used and, as a re-

sult of such use, has been contami-
nated by physical or chemical impuri-
ties. 

(f) Re-refined oil means used oil from 
which physical and chemical contami-
nants acquired through use have been 
removed. 

§ 311.2 Stayed or invalid parts. 
If any part of this rule is stayed or 

held invalid, the rest of it will remain 
in force. 

§ 311.3 Preemption. 
No law, regulation, or order of any 

State or political subdivision thereof 
may apply, or remain applicable, to 
any container of recycled oil, if such 
law, regulation, or order requires any 
container of recycled oil, which con-
tainer bears a label in accordance with 
the terms of § 311.5 of this part, to bear 
any label with respect to the compara-
tive characteristics of such recycled oil 
with new oil that is not identical to 
that permitted by § 311.5 of this part. 

§ 311.4 Testing. 
To determine the substantial equiva-

lency of processed used oil with new oil 
for use as engine oil, manufacturers or 
their designees must use the test pro-
cedures that were reported to the Com-
mission by the National Institutes of 
Standards and Technology (‘‘NIST’’) on 
July 27, 1995, entitled ‘‘Engine Oil Li-
censing and Certification System,’’ 
American Petroleum Institute (‘‘API’’), 
Publication 1509, Thirteenth Edition, 
January 1995. API Publication 1509, 
Thirteenth Edition has been updated to 
API Publication 1509, Fifteenth Edi-
tion, April 2002. API Publication 1509, 
Fifteenth Edition, April 2002, is incor-
porated by reference. This incorpora-
tion by reference is approved by the Di-
rector of the Federal Register in ac-
cordance with 5 U.S.C. 552(a) and 1 CFR 
part 51. Copies of the materials incor-
porated by reference may be obtained 
from: API, 1220 L Street, NW., Wash-
ington, DC 20005. Copies may be in-
spected at the Federal Trade Commis-
sion, Consumer Response Center, Room 
130, 600 Pennsylvania Avenue, NW., 
Washington, DC 20580, or at the Na-
tional Archives and Records Adminis-
tration (‘‘NARA’’). For information on 
the availability of this material at 
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